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GOLDBERG, Special Trial Judge: This case was heard pursuant

to the provisions of section 7463 of the Internal Revenue Code in

effect at the tinme the petition was filed. Pursuant to section

7463(b), the decision to be entered is not reviewabl e by any

other court, and this opinion shall not be treated as precedent
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for any other case. Unless otherw se indicated, subsequent
section references are to the Internal Revenue Code, and all Rule
references are to the Tax Court Rules of Practice and Procedure.

The sole issue for decision is whether petitioner is
entitled to relief fromjoint and several liability for 2004 and
2005. In a notice of deficiency that the Internal Revenue
Service (IRS) mailed to petitioner and intervenor, the IRS
determ ned Federal inconme tax deficiencies of $1,870.90 and
$3,852. 75, for 2004 and 2005, respectively, and an addition to
tax for 2004 of $100 for late filing under section 6651(a)(1l) and
deni ed petitioner’s request for relief under section 6015(b),

(c), or (f) for 2004 and 2005. The deficiency in each year
resulted from (1) The failure by petitioner and intervenor to
report interest income fromtheir separate bank accounts; (2) the
di sal | owance of nobst of the business expense deductions on the
couple’s joint Schedule C, Profit or Loss From Business; and (3)
conput ati onal reductions to the earned incone credit (EIC) and
the additional child tax credit (ACTC) as a result of the first
two adj ust nents.

Petitioner tinmely petitioned the Court, seeking full relief
fromjoint and several liability for 2004 and 2005 while
conceding all of respondent’s adjustnents for both years. After
the filing of the petition, an IRS adm ni strative revi ew proposed

partial relief to petitioner. Petitioner rejected the offer,
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preferring instead to continue to seek full relief through the
Court. Intervenor, by not filing a petition, |Iikew se accepted
respondent’s determnation. Intervenor, in accordance with Rule
325(b), intervened opposing any relief to petitioner. Both
petitioner and intervenor appeared at trial and testified.

Backgr ound

Sone of the facts have been stipulated and are so found.
The stipulation of facts and the exhibits received into evidence
are incorporated herein by reference. Petitioner resided in
Georgia when he filed the petition.

Petitioner was born and raised in DeKalb County, North
Carolina. In 2001 he purchased a house there because it was near
his extended famly. After about a 1-year courtship, petitioner
and intervenor married in May 2003. Petitioner had at |east two
daughters froma prior relationship who were by then adults.
| ntervenor had two teenage sons froma prior relationship.

In 2004 and 2005 petitioner, intervenor, and intervenor’s
two sons lived together in quarters provided by the U S. Arny
near Hei del berg, Germany, not far froma mlitary facility where
intervenor was stationed. Petitioner had retired fromthe U S.
Navy at the rank of first class petty officer. He received a
t axabl e pension fromthe Navy of $14,616 in 2004 and $15,000 in

2005. Hi s Federal incone tax w thhol dings on the pension
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di stributions were $351.24 or 2.4 percent for 2004 and $379.56 or
2.5 percent for 2005.

During 2004 and 2005 intervenor was an active-duty nenber of
the U S. Arny, serving as a supply |ogistics sergeant. She
ear ned taxabl e conpensation fromthe Arny of $33,717 in 2004 and
$37,035 in 2005. Her Federal incone tax w thhol dings on her Arny
ear ni ngs were $1, 227 or 3.6 percent for 2004 and $2,185.05 or 5.9
percent for 2005.

The coupl e nai ntai ned separate bank accounts. For exanple,
petitioner deposited his Navy pension into his separate account,
and |ikew se intervenor deposited her Arnmy salary into her
separate account.

Petitioner and intervenor started having marital problens
al nrost imredi ately after they married. Petitioner enjoyed |iving
frugally and wanted the couple to save noney while intervenor was
nore apt to spend what she earned, for instance taking her famly
to Italy and London when her nother visited. Intervenor was al so
responsi ble for raising her two sons. While living in Gernmany,
petitioner made frequent return visits to North Carolina to be
near his remaining famly.

One weekend in early 2004, a friend of petitioner who was
working in Germany as a disc jockey (DJ) approached the couple
aski ng whet her petitioner would serve as his paid assistant and

replacenent fromtinme to tine. |Intervenor encouraged petitioner
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to accept. Thus, starting in April 2004, petitioner began
serving as a DJ on weekends at nightclubs in Heidel berg on and
of f the Arny base.

When petitioner was using his friend s DJ equi pnent,
petitioner would net only about $35 per night after the equi prment
rental and other charges. Because of this, petitioner purchased
hi s own sound equi pnent and obtai ned the necessary i nsurance
license in Germany. Petitioner typically worked one show on nost
of the weekends when he was in Gernmany, grossing around $250 to
$300 per show. Intervenor hel ped petitioner with the DJ
activities. She attended the shows, collected noney at the door,
and hel ped “l oad/unload and pull requested songs.” They
continued the DJ business until Novenber 2005.

I n Novenber 2005, because of their worsening narital
probl ens and ot her personal issues, petitioner left Germany and
moved back to North Carolina. [In Decenber 2005, acting upon
intervenor’s relocation request, the Arny reassigned intervenor
to amlitary base near El Paso, Texas. During this tine
intervenor informed petitioner that she was having financi al
difficulties. Petitioner flewto EIl Paso to assist intervenor
and her sons, including using his good credit rating to help her

secure a honme to rent. Petitioner and intervenor attenpted to
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reconcile. At the end of 2005 and for a few nonths into 2006,
petitioner lived in the El Paso home with intervenor and her
sons.

Sonetinme in early 2006, petitioner went to Atlanta to
collect a car, furniture, and other bel ongings that they had
shi pped from Germany. On April 3, 2006, petitioner enmailed to
i ntervenor electronic copies of his 2004 and 2005 Forns 1099-R,
Di stributions From Pensions, Annuities, Retirenent or
Profit-Sharing Plans, IRAs, Insurance Contracts, etc., for his
Navy pension income so that intervenor could have their Federal
income tax returns prepared. While intervenor was at a cookout,
a mlitary friend gave her a business card for an incone tax

preparer, Janmes Washi ngton of WAshi ngton Tax Services in E

Paso.! The slogan on M. Washington’s business card said: *“GCet
most, if not all, of it Back”
Petitioner was still out of town when intervenor net with

M. Washington at his office. M. Washington asked intervenor

basi ¢ opening questions including the filing status of the couple

The Court takes judicial notice that Janes Washi ngton was
indicted in the U S District Court for the Western District of
Texas on Nov. 7, 2007, and pleaded guilty to one count of making
a materially false statenent that he was a certified public
accountant (C P.A) who was authorized to represent taxpayers
before the Internal Revenue Service (IRS), in violation of 18
U S.C. sec. 1001(a)(3) (2006). See Fed. R Evid. 201. At the
time of trial M. Washington was serving a State jail sentence
for controll ed substances possession. No accuracy-rel ated
penalties are at issue in the instant case.
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and whet her petitioner had any enploynment in 2004 and 2005.
I ntervenor told M. Washington that petitioner had “DJed” but
that she did not have any receipts. M. Washington assured
intervenor that receipts were not necessary because she and
petitioner had lived in Germany when they conducted the DJ
activities.

I ntervenor called petitioner fromM. Wshington’s office.
She conveyed the filing status and no need for substantiation
information that M. Washington had told her. Nonethel ess,
petitioner still did not want to report any income or expenses
fromthe DJ activity, telling intervenor to report himsolely as
“Mlitary Retired and not self-enploy”. Intervenor asked
petitioner to talk wwth M. Washington, and they had a bri ef
conversation

I nt ervenor concl uded that she would “do the right thing” by
reporting the incone and expenses they incurred in the DJ
busi ness. Consequently, “line by line” intervenor and M.
Washi ngton conpleted a Schedule C for each year using
“guesstimates”. They |listed petitioner and intervenor as the
“proprietors” of the business and they listed the nane of the
busi ness as “DJ Play Music”. For 2004 they reported a | oss on
t he Schedul e C of $18, 141 consisting of DJ incone of $4,800 and

DJ expenses of $22,941. For 2005 they reported a Schedule C | oss
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of $24,910, conprising DJ incone of $5,690 and DJ expenses of
$30, 600.

The Schedul e C | osses, when conbined with the couple’s
Federal inconme tax withholding credits, dependency exenption
deductions for intervenor’s two sons, standard deductions for
married filing jointly, EIC, and ACTC, resulted in Federal incone
tax refund requests of $3,672 for 2004 and $5,846 for 2005. On
or about April 15, 2006, intervenor filed both returns w thout
petitioner’s review or signature.

Petitioner returned to Texas toward the end of April 2006.
In anticipation of the refunds, on or about My 3, 2006,

i ntervenor and petitioner went to intervenor’s bank where she
added petitioner’s nane to her account. The IRS sent the 2004
refund check to the couple’s El Paso address, and on May 30,
2006, the coupl e deposited the 2004 refund check into the joint
bank account.

Unlike the return for 2004, the 2005 joint Federal inconme
tax return that intervenor had filed was not processed by the
IRS. Instead, the IRS returned the 2005 Form 1040, U.S.
| ndi vi dual I ncone Tax Return, to the couple’ s El Paso address,
requesting that petitioner sign the return. Intervenor gave the
return to petitioner to review and sign. He eventually signed
t he 2005 Form 1040, and intervenor nailed it back to the IRS.

The I RS received the jointly signed return on June 5, 2006.
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The coupl e’ s di sagreenent over whether to save or spend the
refunds were “the last straw’ for petitioner. In md-June 2006
petitioner wthdrew $1,000 fromthe joint bank account and noved
back to North Carolina, separating permanently fromintervenor.
Wthin a nonth, petitioner reinbursed intervenor for the
wi t hdr awal .

After petitioner left, intervenor received the IRS refund
check for 2005 at the couple’'s El Paso address. She deposited
the check into their joint bank account on July 20, 2006.
Petitioner wthdrew $991 on August 3, 2006. Petitioner watched
t he account over the Internet as intervenor wthdrew the
remai nder of the funds. One year l|ater, in August 2007, the
coupl e di vorced.

However, the divorce did not end the couple s noney disputes
because the I RS selected their 2004 and 2005 joint Federal incone
tax returns for exam nation. The examnation led to the
foll ow ng proposed adj ustnents.

Wth respect to 2004, the exam ner determ ned that
petitioner and intervenor failed to report $146 and $68,
respectively, in taxable interest incone fromtheir separate bank
accounts. Mich nore significantly, the exam ner disall owed
$10, 036 of the Schedul e C expense deductions for 2004, adjusting
the DJ business bottomline froma |oss of $18,141 to a | oss of

$8, 105. These adjustnents resulted in conputational reductions
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to the EIC and the ACTC, leading to a deficiency for 2004 of
$1,870.90, together with a $100 addition to tax for late filing
under section 6651(a)(1).

Simlarly for 2005, the exam ner determ ned that petitioner
and intervenor failed to report $206 and $12, respectively, in
taxable interest inconme. |In addition, the determ nation
di sal | oned $23,967 of the business expense deductions for 2005,
causing an adjustnent in the Schedule C reporting froma net |oss
of $24,910 to a net |loss of $943. These adjustnents resulted in
conputational adjustnents to the EIC and the ACTC, culmnating in
a deficiency for 2005 of $3,852. 75.

At this point, intervenor suggested to petitioner that she
woul d take responsibility for the aggregate deficiencies for both
years if he would repay her the funds he had withdrawn fromtheir
joint bank account in the summer of 2006. |Intervenor prepared a
Form 9465, Installnment Agreenent Request, listing petitioner’s
nanme and her nanme, and proposing a paynent plan of $400 per
nont h.

Petitioner declined to sign the installment agreenent.
| nstead, petitioner provided the exam ning agent a conpl eted Form
8857, Request for Innocent Spouse Relief, dated April 26, 2007,
requesting that the IRS grant himfull relief fromall the
Federal incone tax liabilities for 2004 and 2005. On the

acconpanyi ng Form 12510, Questionnaire for Requesting Spouse,
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petitioner wote that “I had no involvenent in preparation of

tax” and “My wife control and spend nost of the noney and | was
not living in Texas when this happen.” Petitioner checked a box
on the formstating that he did not “review the tax return(s)
before signing.”

I nt ervenor provided the exam ning agent wth a nultipage
response to petitioner’s request for relief. In main part,
i ntervenor asserted:

M. Washi ngton (tax-preparer) spoke with ny

husband on the phone at the time | was getting the

papers prepared. M husband was very aware that we

wanted to file self enmploynent. Initially, ny husband

told me to file Mlitary Retirenment but | told himthat

M. Washington infornmed ne that recei pts were not

required since we were filing from overseas.
| ntervenor al so pointed out that:

The entire [ 2005 Federal incone tax return] packet was

returned, ny husband had every opportunity to review

and sign the packet. | did not rush himso |’ m not

convinced that he did not review it before he signed

it. He didn't ask any questions about how we filed

because he was aware of it.

The exam ner determ ned that petitioner was not entitled to
i nnocent spouse relief but did not issue a formal determ nation
letter.

A prelimnary version of the divorce decree |isted
i ntervenor and petitioner as responsible equally for their
out standi ng Federal inconme tax liabilities; but because of
petitioner’s strong views regarding not having know edge of the

DJ expense deductions and not receiving a benefit fromthe
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refunds, the final divorce decree dated August 2007 did not
address unpai d t axes.

As previously stated, the IRS issued a notice of deficiency
dated February 6, 2008, to petitioner and intervenor. The notice
adopt ed wi t hout change the exam ner’s proposed adjustnents, the
resulting deficiencies, and the denial of innocent spouse relief
to petitioner.

Petitioner filed the current petition, and in response,
respondent sent petitioner’s request for innocent spouse relief
to the IRS Cincinnati Centralized I nnocent Spouse Operations Unit
(CCISCO. CaSCO contacted intervenor, who provided
docunent ati on and her version of the events. CCl SCO recommended
partial relief for petitioner under section 6015(c) for 2004 and
2005.

In respondent’s pretrial nmenorandum respondent’s counsel
agreed with the CCl SCO recommendation. |In particular, respondent
concl uded that petitioner did not have actual know edge of, and
is therefore entitled to relief under section 6015(c) from
intervenor’s unreported interest inconme for 2004 and 2005 and
fromone-half of the disall owed business expense deductions for
2004 and 2005, which corresponds to intervenor’s share of the
di sal | oned DJ busi ness expense deductions. Respondent al so

concluded that petitioner is entitled to relief from one-half of



- 13 -
the conputational adjustnments to the EIC and the ACTC resulting
fromthe two adjustnents.

Di scussi on

Burden of Proof

Except as otherw se provided in section 6015, the requesting
spouse generally bears the burden of proof with respect to relief
fromjoint and several liability. See Rule 142(a); At v.

Comm ssioner, 119 T.C 306, 311 (2002), affd. 101 Fed. Appx. 34

(6th Cr. 2004); Stergios v. Conm ssioner, T.C Meno. 2009-15;

MCdelland v. Comm ssioner, T.C. Meno. 2005-121 (and cases cited

therein). However, in an instance as here where the Comm ssi oner
has proposed to give partial relief but the intervenor has
intervened to oppose the relief, the Court may decide the matter

according to the preponderance of the evidence. See Stergios v.

Conmi Ssi oner, supra.

1. Joint and Several Liability

When taxpayers file a joint return, they conpute the tax on
their aggregate incone and liability for the resulting tax is

joint and several. Sec. 6013(d)(3); Butler v. Comm ssioner, 114

T.C. 276, 282 (2000); sec. 1.6013-4(b), Incone Tax Regs.
However, the Code provides three possible avenues of relief
t hrough section 6015(b), (c), and (f) fromjoint and several

l[tability. Stergios v. Conm ssioner, supra. Al three are

subject to certain separate threshold requirenents. In main
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part, section 6015(b) nmay provide relief if at the time of
signing the return the requesting spouse “did not know, and had
no reason to know, that there was such understatenent”. Sec.
6015(b)(1)(C). Section 6015(c) may provide relief if at the tine
of signing the return, the requesting spouse did not have *actual
know edge” of the itens that gave rise to the deficiency. Sec.
6015(c)(3)(C). Section 6015(f) may provide equitable relief
after “taking into account all the facts and circunstances” if
relief is not avail able under section 6015(b) or (c). Sec.
6015(f)(1) and (2). W now apply these three relief provisions
to the present facts.

I11. Section 6015(b)

Section 6015(b) (1) has five conjunctive requirenents for
relief to a requesting spouse. Thus, if the requesting spouse
fails to neet any one of the five requirenents, he/she does not

qualify for relief. At v. Conm ssioner, supra at 313.

Petitioner imediately satisfies two of them The couple filed
joint returns for 2004 and 2005,2 and petitioner requested reli ef
before the I RS began collection activity.

For context, we note that at all stages of the

adm ni strative review respondent denied relief to petitioner

2Petitioner did not sign the 2004 joint tax return, but he
does not claimthis om ssion as a defense. W w | assune that
intervenor filed the 2004 joint return wwth petitioner’s consent.
See Hennen v. Conm ssioner, 35 T.C. 747, 748 (1961); Moran v.
Comm ssioner, T.C Meno. 2005-66.
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under section 6015(b) because one or nore of the three other
requi renments was not nmet. Next we describe the three
requirenents.

A, Attribution--Section 6015(b)(1)(B)

The understatement of tax nust be “attributable to erroneous
itens of 1 individual filing the joint return”. Sec.
6015(b)(1)(B). That one individual nmust be the nonrequesting

spouse. Juell v. Comm ssioner, T.C Meno. 2007-219.

B. Reason To Know- -Section 6015(b)(1)(Q

The requesting spouse nust have had no know edge and “no
reason to know’ of the itens giving rise to the understatenent.
Sec. 6015(b)(1)(C. A requesting spouse has constructive
knowl edge or a reason to know of an understatenent if “a
reasonabl y prudent taxpayer under the circunstances of the
[ requesting] spouse at the tinme of signing the return could be
expected to know that the tax liability stated was erroneous or

that further investigation was warranted.” Kistner v.

Comm ssi oner, 18 F.3d 1521, 1525 (11th Cr. 1994),3 revg. T.C

Meno. 1991-463; Juell v. Conmi ssioner, supra;, see al so sec.

1.6015-2(c), Inconme Tax Regs.
Even if the requesting spouse is not aware of sufficient

facts to give himreason to know of the understatenent, he may

31f the decision in this case were appeal able, which it is
not because of sec. 7463(b), the appeal would lie in the U S.
Court of Appeals for the Eleventh Grcuit.
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know enough facts to put himon notice that an under st at enent

exists. Juell v. Conmi ssioner, supra. In other words, a

taxpayer who files a joint return wwth his spouse nmay not turn a
blind eye to the return and thereby avoid the duty to inquire.

McCoy v. Comm ssioner, 57 T.C. 732, 734 (1972). Under this duty,

the decisive question is whether “‘a reasonably prudent taxpayer
in [his, the requesting spouse’s] position [would] be led to
guestion the legitimcy of the deduction.”” Juell v.

Commi ssi oner, supra (quoting Guth v. Conm ssioner, 897 F.2d 441,

445 (9th Gr. 1990), affg. T.C. Meno. 1987-522).

C. lnequity--Section 6015(b) (1) (D)

The inequity requirenent tests whether “taking into account
all the facts and circunstances” it would be “inequitable” to
hol d the requesting spouse |liable for the understatenent. Sec.
6015(b) (1) (D). The analysis is simlar to the equity analysis of

section 6015(f). Juell v. Conmm ssioner, supra. The two nost

comon factors are whether the requesting spouse received a
significant benefit and whether the nonrequesting spouse caused
t he understatenment through conceal nent, overreachi ng, or other

wrongdoing. Smth v. Conm ssioner, T.C Meno. 2009-237. W now

apply the I aw of section 6015(b) to the present facts and

ci rcunst ances.
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D. Onitted Interest | ncone

Because of the attribution requirenment of section
6015(b)(1)(B), petitioner is eligible for relief only from
intervenor’s omtted interest incone, not fromhis ow. The
anount of intervenor’s unreported interest incone was $68 for
2004 and $12 for 2005.

I ntervenor and petitioner maintained separate bank accounts
during these 2 years. Intervenor filed the 2004 Federal incone
tax return without petitioner’s review Even though petitioner
signed the 2005 Federal income tax return before filing, a $12
om ssion is not highly noticeable. Mreover, although petitioner
was aware that intervenor had at | east one separate bank account,
i ntervenor does not claimand the record does not indicate that
petitioner knew or had reason to know that intervenor earned
interest. In fact, petitioner perceived intervenor as a
spendthrift, and may have thought that she maintained solely a
non-i nt erest - beari ng checki ng account.

Wth respect to section 6015(b)(1)(D), we conclude that it
woul d not be inequitable to grant relief to petitioner with
respect to the omtted interest incone for 2004 and 2005.
Petitioner’s share of the tax refunds that the omtted interest
of $68 and $12 generated for 2004 and 2005, respectively, are far
too small to find that petitioner received a significant benefit

fromtheir exclusion.
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For the above reasons, we conclude that petitioner did not
know or have reason to know of intervenor’s omtted interest
income for 2004 and 2005 and that he is entitled to relief under
section 6015(b) for intervenor’s omtted interest incone for 2004
and 2005 and for the related conputational inpacts on EIC and
ACTC.

E. Di sal |l owed DJ Busi ness Expense Deducti ons

Petitioner’s active participation in the DJ activity gave
him firsthand know edge that the business generated i ncone and
expenses. Further, the reporting of the DJ business was forenbpst
in his mnd because he explicitly told intervenor during the tax
preparation tel ephone conversation that he did not want her to
report the DJ inconme or expenses. These factors clearly put
petitioner on notice and gave hima duty to inquire. W conclude
that a reasonably prudent person in petitioner’s circunstances
woul d have followed up with his wife or wwth the tax preparer,
aski ng whether they reported the DJ activity, and if so, the
anount of incone and expenses that the couple clained and whet her
t hey owed a bal ance or had a refund due. The conclusion for 2005
is even clearer because petitioner had the 2005 Federal incone
tax return in his possession wth plenty of tinme for review
before he signed it. W find that by not making these inquiries
petitioner cast “a blind eye” toward the disall owed DJ business

expense deductions for 2004 and 2005.
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Addi tionally, both petitioner and intervenor were active in
the DJ business. Petitioner served as the DJ while intervenor
attended the shows, hel ped collect cash at the door, and pulled
nmusi ¢ selections. On her own initiative, intervenor reported
that she and petitioner were coproprietors of the business.
Thus, because the DJ business was not attributable solely to
intervenor, the attribution requirenment of section 6015(b)(1)(B)
i ndependently precludes relief to petitioner under section
6015(b) .
For the above reasons, we sustain respondent’s determ nation
denying any relief to petitioner under section 6015(b) with
respect to the disallowed DJ busi ness expense deducti ons.

V. Section 6015(c)

A. Prelimnary Requirenents Under Section 6015(c)

Under section 6015(c) the requesting spouse who filed a
joint return for the year(s) in issue elects to be treated as if
he had filed a separate return, thereby limting his tax
liability to that portion of the deficiency properly allocable to

him Rowe v. Conmm ssioner, T.C Meno. 2001-325. To be eligible

for relief under section 6015(c) the el ecting spouse nust satisfy
two pertinent prelimnary conditions as of the tinme of the
election. First, he nust no |longer be married to, nust be

|l egal ly separated from or nmust have lived for the entirety of

the preceding 12-nonth period in a different household fromthe
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i ndi vidual with whomhe filed the joint return. Sec.
6015(c)(3)(A). Secondly, he nust have nade the el ection after
the deficiency was asserted but no later than 2 years after the
date on which the collection activity began. Sec. 6015(c)(3)(B)

Petitioner satisfies these two initial conditions. Although
petitioner submtted the Form 8857 to the IRS before the State
court finalized his divorce in August 2007, in the present
circunstance the Court does not | ook to the date of the Form
8857. W are redeterm ning whether petitioner is entitled to
relief fromjoint liability wwth respect to the determ ned
deficiencies and thus ook to the date of petitioner’s petition.

See Stergios v. Commissioner, T.C. Menp. 2009-15; see al so

Vetrano v. Commi ssioner, 116 T.C 272, 283 (2001). Thus, as of

May 12, 2008, the date on which petitioner filed the petition, he
was no longer married to intervenor. Likew se, the I RS had not
commenced col l ection activity before the petition was fil ed.
Consequently, petitioner’s election was tinely. Accordingly, he
has satisfied the two pertinent threshold requirenents of section
6015(c) .

B. Allocation of Deficiency

For purposes of section 6015(c), section 6015(d) all ocates
the itens that gave rise to a deficiency on a joint return to
each spouse as though they had filed separate returns, and the

requesting spouse is liable only for his proportionate share of
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the deficiency that results fromsuch allocation. Sec.
6015(d) (1), (3)(A). Thus, section 6015(c) permts an individual
to elect tolimt the liability to the portion of the deficiency
that is properly allocable to the electing individual under

section 6015(d). Estate of Capehart v. Conm ssioner, 125 T.C.

211, 214 (2005); Barnes v. Conm ssioner, T.C Meno. 2004-266;

sec. 1.6015-3(a), Incone Tax Regs. |In other words, petitioner
may be entitled to relief fromintervenor’'s share of the
deficiencies, but not fromhis own share.

Appl ying these principles to the present situation,
respondent determ ned that under section 6015(c), one-half of the
di sal | oned DJ busi ness expense deductions for 2004 and 2005 is
attributable to intervenor. W agree. As noted, intervenor was
active in the business and she i ndependently reported that
petitioner and she were coproprietors. Thus, we will analyze
petitioner’s request for full relief under section 6015(c) solely
as applicable to intervenor’s one-half share of the disallowed DJ
busi ness expense deductions, but not for petitioner’s one-half
share.

C. Knowl edge St andard Under Section 6015(c)

Congress sought to nake relief easier to achieve through
section 6015(c) than section 6015(b) by requiring a higher |evel
of know edge under section 6015(c) before denying relief. King

v. Comm ssioner, 116 T.C 198, 204 (2001). Specifically, the
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requesti ng spouse must not have had “actual know edge, at the
time such individual signed the return, of any itemgiving rise
to a deficiency (or portion thereof) which is not allocable to
such individual”. Sec. 6015(c)(3)(C. The Court and the

regul ations interpret this statutory |l anguage as requiring that
t he requesting spouse not have “actual know edge of the factual
circunstances which nmade the item unal |l owabl e as a deduction.”

King v. Comm ssioner, supra at 204; sec. 1.6015-3(c)(2)(i)(B)(1),

| ncone Tax Regs. The Court has further defined actual know edge
as “an actual and cl ear awareness (as opposed to reason to know)
of the existence of an itemwhich gives rise to the deficiency

(or portion thereof).” Cheshire v. Conm ssioner, 115 T.C 183,

195 (2000), affd. 282 F.3d 326 (5th Cr. 2002).

D. Di sal |l owed 2004 DJ Busi ness Expense Deducti ons

We begin by noting that the CCI SCO adm ni strative review
recommended relief under section 6015(c) fromintervenor’ s one-
hal f share of the 2004 disall owed DJ busi ness expenses and
respondent’s pretrial nmenorandum concurred with that
reconmmendati on.

The decisive factor here is that intervenor filed the 2004
Federal inconme tax return without petitioner’s review or
signature. Despite intervenor’s nearly 2 years of opposition,
docunentation, and testinony regarding petitioner’s claimfor

relief under section 6015, she never indicated that she di scussed
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with petitioner the final “guesstimates” for the 2004 DJ busi ness
expenses deductions or the 2004 refund request before she filed
their 2004 joint Federal income tax return. Therefore, we find
that petitioner did not have an actual and clear awareness of the
overstated DJ business expense deductions for 2004. Accordingly,
we agree with respondent that petitioner is entitled to relief
fromjoint and several liability under section 6015(c) fromthe
portion of the deficiency related to intervenor’s half of the
2004 di sal |l oned DJ busi ness expense deductions and fromthe
associ at ed conput ational adjustnents to EIC and ACTC.

E. Di sal |l owed 2005 DJ Busi ness Expense Deducti ons

CCl SCO and respondent |ikew se concluded petitioner is
entitled to relief under section 6015(c) fromintervenor’ s one-
hal f share of the disallowed DJ busi ness expense deductions for
2005.

The I RS returned the unprocessed 2005 Federal incone tax
return to the couple’s EIl Paso address, requesting petitioner’s
signature. Intervenor gave the unprocessed 2005 Federal incone
tax return to petitioner to sign, and he had plenty of tinme to
review the return before he signed it.

Petitioner signed the 2005 Form 1040 on page 2, in the
signature bl ock “Under penalties of perjury”, only a short
di stance fromthe line that showed a | arge refund of $5, 846

slightly nore than 15 tinmes his own personal w thholding credit
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for 2005 of $379.56. Further, the 2005 Form 1040 on page 1
reported only two other itens of incone: Intervenor’s Arny
i ncome of $37,035 and petitioner’s Navy pension $15, 000.
Sandwi ched between these two figures, in the mddle of the
nunbers colum, was the reported | oss of $24,910 fromthe DJ
busi ness, surrounded by handwitten brackets clearing indicating
a negative nunber. Simlarly, the Schedule C, which reported the
details of the DJ business loss, imediately foll owed the page
where petitioner signed the return. Consequently, petitioner’s
claimthat he did not have actual know edge of the factual
circunstances giving rise to the 2005 business |oss is untenable,
especially since he had previously told intervenor not to report
the DJ activity.

Mor eover, petitioner was al so keenly aware of the pending
2005 refund. The couple had already set up a joint bank account
to receive the refund, they had already deposited the 2004 refund
check, and they had each drawn separately fromthe 2004 refund
proceeds before petitioner had signed the 2005 return.

For all of these reasons, we find that at the tine
petitioner signed the 2005 return, he had an actual and cl ear
awar eness of the large loss fromthe DJ business that gave rise
to alnmost all of the understatenment for 2005. Accordingly, we

hol d that petitioner is not entitled to any relief fromjoint and
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several liability under section 6015(c) fromthe 2005 disal |l owed
busi ness expense deducti ons.

V. Section 6015(f) Equitable Reli ef

I n overview, because petitioner is not entitled to ful
relief under section 6015(b) or (c), he may be eligible for
relief under section 6015(f). In broadest ternms, section 6015(f)
provides equitable relief if, after taking into account all the
facts and circunstances, it would be inequitable to hold the
requesting spouse liable for the unpaid tax or any portion

thereof. Butler v. Comm ssioner, 114 T.C at 292. W begin by

noting that the IRS exam ner, the notice of deficiency, and
respondent in his pretrial menorandum determ ned that petitioner
is not entitled to equitable relief under section 6015(f).

A. Analysis of Section 6015(f)

The Comm ssioner has prescribed guidelines in Rev. Proc.
2003-61, 2003-2 C.B. 296, for determning equitable relief.
Except for certain exceptions inapplicable here, Rev. Proc. 2003-
61, sec. 4.01(7), 2003-2 C.B. at 297, limts equitable relief to
only those itens which are attributable to the nonrequesting
spouse. Therefore, petitioner is not eligible for equitable
relief fromhis owm share of the omtted interest income or from
his share of the disallowed DJ business expense deducti ons.
Consequent |y, because we allowed partial relief for petitioner

under section 6015(c), we review section 6015(f) solely with
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respect to whether petitioner is entitled to equitable relief
fromintervenor’s share of the disallowed 2005 DJ business
expense deducti ons.

The Conmm ssioner’s guidelines set forth three tiers of
requi renents. Summarizing the first two tiers, we note that
where, as here, the requesting spouse has satisfied the first set
of requirenents found in Rev. Proc. 2003-61, sec. 4.01, 2003-2
C.B. at 297-298, but fails to neet the conditions set forth in
Rev. Proc. 2003-61, sec. 4.02, 2003-2 C.B. at 298 (here,
petitioner failed to establish econom c hardship as discussed in
nmore detail below), the requesting spouse may neverthel ess obtain
relief under a nonexclusive list of factors that Rev. Proc. 2003-
61, sec. 4.03, 2003-2 C.B. at 298-299, provides. No single
factor is determ native, and the Court will consider all relevant
factors whether or not enunerated in that section. W now apply
the equity factors to the facts in this case.

1. Marital Status

The marital status factor is satisfied because petitioner
and intervenor were divorced before petitioner filed his petition
requesting relief.

2. Econom ¢ Har dship

Rev. Proc. 2003-61, sec. 4.03(2)(a)(ii), states that the
definition of economc hardship relies on rules that the

Secretary set forth in section 301.6343-1(b)(4), Proced. & Adm n.
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Regs. The regul ati on defines econom ¢ hardship as the condition
where a taxpayer is “unable to pay his or her reasonabl e basic
living expenses.” Sec. 301.6343-1(b)(4)(i), Proced. & Adm n.
Regs. In determ ning a reasonable anount of basic |iving
expense, the Comm ssioner considers information such as: (1) The
t axpayer’s age, enploynent status, history, and ability to earn;
(2) the ampunt reasonably necessary for |iving expenses such as
food, clothing, housing, nedical expenses, insurances, current
tax paynents, and child support; (3) the cost of living in the
geographic area in which the taxpayer resides; and (4) any
extraordi nary circunstances such as a nedi cal catastrophe. Sec.
301.6343-1(b)(4)(ii), Proced. & Adm n. Regs.

On the Form 12510 which petitioner submtted as part of his
adm ni strative application for innocent spouse relief, petitioner
reported that his nonthly i ncome of $1, 200 exceeded his nmonthly
expenses of $1,068. Further, petitioner did not claimthat he
will be unable to pay his reasonabl e basic |living expenses if
relief is not granted. Accordingly, petitioner has not
established financial hardship. This factor wei ghs agai nst
relief.

3. Knowl edge or Reason To Know

We have al ready concluded that petitioner failed to
establish that when he signed the 2005 Federal incone tax return,

he did not know or have reason to know of the disall owed 2005 DJ
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busi ness expense deductions for 2005. This factor wei ghs agai nst
relief.

4. Nonr equesti ng Spouse’'s Legal bligation

The |l egal obligation factor is pertinent only when the
nonr equesti ng spouse has a legal duty to pay the outstanding
incone tax liability pursuant to a divorce decree or agreenent.
Rev. Proc. 2003-61, sec. 4.03(2)(a)(iv). This factor is
i nappl i cabl e here because the final divorce decree did not assign
responsi bility for paying the outstandi ng taxes.

5. Si gni ficant Benefit

This factor concerns whether the requesting spouse received
significant benefit beyond normal support as a result of the
unpaid tax liability or refund. 1d. sec. 4.03(2)(a)(v), 2003-2
C.B. at 299. Petitioner received nearly $2,000 fromthe refunds,
t hough he rei nbursed intervenor for $1,000. This factor is
neutral or weighs against relief.

6. Conpli ance Wth Federal Tax Laws

Anot her factor is whether the requesting spouse nade a good-
faith effort to conply with the Federal incone tax laws in the
succeeding years. 1d. sec. 4.03(2)(a)(vi), 2003-2 C.B. at 299.

The record is devoid of information in this regard.



7. O her Factors

Wth respect to the other factors that Rev. Proc. 2003-61
sec. 4.03, provides, abuse and poor nental or physical health of
the requesting spouse, neither of those factors is present here.

B. Conclusion Wth Respect to Section 6015(f)

Wei ghi ng the above factors, we sustain respondent’s

determ nation that equity does not call for relief for

petitioner. Oher than being divorced, no factor weighs in favor
of relief, and all the other factors are inapplicable, neutral,
or weigh against relief. Therefore, we hold that petitioner is
not entitled to equitable relief under section 6015(f) for any
portion of the disallowed 2005 DJ busi ness expense deductions and
the related conputational adjustnents to EIC and ACTC.

Concl usi on

The Court has considered all of the argunents that
petitioner and intervenor have nade, and, to the extent not
mentioned, the Court concludes that the argunents are noot,
irrelevant, or without nerit.

To reflect the foregoing,

Deci sion will be entered

under Rul e 155.




